Re: Senate Bill S5710-A and its companion A8556-A

Dear                  :

I urge you to support S5710-A and A8556-A which corrects an egregious error of not excluding enrolled agents along with CPA's and attorneys from the definition of tax return preparers when paragraph 14 of subdivision (a) of section 32 of the tax law, as added by section 2 of part VV of chapter 59 of the laws of 2009 was enacted last year.

Enrolled agents are subject to regulation and registration by the United States Treasury Department (Title 31 Code of Federal Regulations, Subtitle A, Part 10, published September 26, 2007, Revised 4-2008), Treasury Department Circular 230, which requires rigorous testing to enter the profession, mandatory annual continuing professional education, adherence to a code of professional ethics, registration and disciplinary action if those ethics are violated. They are under the direct supervision of the Treasury Department’s Office of Professional Responsibility. They pay an enrollment and a renewal enrollment fee to the Treasury Department on a 3-year basis.

Enrolled agents have recognized status with New York State as they are included with attorneys, CPA's and public accountants on the NYS/NYC tax departments' Power of Attorney. Enrolled agents also have status to represent taxpayers before the NYS and NYC Tax Tribunals as well as the NYS/NYC Bureau of Conciliation and Mediation Services.

The arbitrary and  irrational exemption of CPA's and attorneys from the definition of tax Preparers, but not enrolled agents under Section 32 is clearly demonstrated when read in conjunction with the Consumer Bill of Rights Regarding Tax Preparers, N.Y. GEN. BUS. LAW § 372, which exempts tax professionals including enrolled agents.

Enrolled agents represent over 750,000 New York taxpayers. 

I call your attention to what Chief Justice Warren so lucidly wrote in expressing the unanimous decision of the U.S. Supreme Court in Sperry v. Florida, 373 U.S. 379 (1963) the seminal case on whether a state has the right to enforce a licensing or registration requirement on individuals holding a federal license which enrolled agents do under an act of Congress:

“A State may not enforce licensing requirements which, though valid in the absence of federal regulation, give "the State's licensing board a virtual power of review over the federal determination" that a person or agency is qualified and entitled to perform certain functions, or which impose upon the performance of activity sanctioned by federal license additional conditions not contemplated by Congress (emphasis added). "No State law can hinder or obstruct the free use of a license granted under an act of Congress."

The purpose behind the registration of tax return preparers was to police unlicensed backstreet tax return preparers and refund mill operators.  It had the unintended consequence of including enrolled agents in that group of tax return preparers.  Enrolled agents are true tax professionals along with CPA's and attorneys.

Your support of S5710-A/A8556-A is urgently needed before the end of this legislative session in order to correct a serious injustice.

Very Truly Yours.
